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PEOQPLE’S COUNSEL FOR BALTIMORE COUNTY’S MOTION
TO BE JOINED AND/OR TO INTERVENE

People’s Counsel for Baltimore County, pursuant to County Board of Appeals
(CBA) Rule 4b, guided by Maryland Rules 2-211 and 2-214, moves to be joined and/or
to intervene as a party Appellee, for the following reasons:

Preamble
The citizens established the office of People’s Counsel to defend the comprehensive
zoning maps and master plan in cases deemed of public interest. Baltimore County
Charter Sec. 524.1 (1974, 1978). Upon review of Administrative Law Judge (ALJ) Paul
Mayhew’s final decision denying this residential development, and the ensuing appeal by
developer Woodley Park (WP), People’s Counsel learned of significant zoning and
master plan conflict issues.

Most development cases proceed on the premise that the use is permitted by right
and/or that there are no outstanding zoning issues. The same may be said for cases which
do not present a serious master plan conflict issue. Such cases do not necessitate our
office’s participation, so we do not mechanically or routinely enter our appearance.

Occasionally, it may appear at the outset that there are serious zoning or master
plan issues in a development case. Also occasionally, as here, such issues emerge after
the trial of the case either at the ALJ or CBA level.

Our office’s purpose here, as a matter of public interest, is to defend ALJ
Mayhew’s decision, with specific reference to the zoning and master plan issues which

emerged. We are not raising any new issues.
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The appellate courts have recognized and allowed the entry, participation, and/or

intervention of our office in such cases. The landmark case is People’s Counsel v. Crown

Development Corp. 328 Md. 303, 317 (1992), involving a transfer of density issue which

emerged in the CBA opinion. This led to our intervention at the circuit court level,

thercafter sustained on appeal. Subsequent development cases in which our office

- participated include Sycamore Realty Co. v. People’s Counsel 344 Md. 57 (1996) and
HNS Development. I.I.C v. People’s Counsel 425 Md. 436 (2012).

The present case comes to the CBA as an appeal on the record under County Code
Sec. 32-4-281. The zoning and master plan issues became apparent to our office only
after review of the ALJ decision. Under these circumstances, we believe it prudent to file
this motion, along with our entry of appearance. The CBA has no specific rule on joinder
or intervention. Rule 4b authorizes the Chairman to regulate the conduct of hearings.
Traditionally the CBA has entertained and decided a variety of motions.

Administrative agencies have more flexibility than courts. For example, there is
lenient allowance for participation of any interested party, absent any explicit strict rule

to the contrary. Dorsey v. Bethel AME Church 375 Md. 59, 71-74 (2003). It makes sense

likewise that the CBA should liberally allow intervention, especially in cases of public
interest within People’s Counsel’s charter purview. Even so, we will draw on the
Maryland Rules for guidance.

l. People’s Counsel’s Charter Responsibility. The Baltimore County Charter
assigns the People’s Counsel to defend the comprehensive zoning map and master p]a.n. It
confers standing to appear before “the courts on behalf of the interests of the public in
general, to defend any duly enacted master plan and/or comprehensive zoning maps as

adopted by the county council. .. .” Sec. 324.1(b)(3A.!

! This provision states, in part,

“He shall appear as a party before the zoning comumissioner of Baltimore County, his deputy, the county
board of appeals, the planning board, and the courts on behalf of the interests of the public in general to
defend any duly enacted master plan and/or comprehensive zoning maps as adopted by the county council,
... as now or hereafier in force or effect, in which he may deem the public interest to be involved.”

* Baltimore County Charter and Code references are available on the web at
http://www.amlegal com/baltimoreco_md/.
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2.  People’s Counsel’s Functions. Pursuant to this charter authority and responsibility,
People’s Counsel has consistently defended the zoning maps and master plan in a variety
of settings before the CBA and the courts, sometimes n4cessitating intervention.
3. Necessity of People’s Counsel’s participation. The continuation of this litigation
in the absence of the People’s Counsel will, as a practical matter, preempt, impair or
impede the office’s ability to defend substantively and procedurally the important zoning
and master plan issues in this case.
4. Specific Interest of People’s Counsel. Existing representation is inadequate
- because People’s Counsel’s institutional function and role are different from those of
Protestant Appellees in specificity, character, and independence.
5. Joinder and Indispensability. People’s Counsel has such an interest that a
Jjudgment may not in fairness be rendered without his presence, so that the office is an
indispensable party.
6.  Intervention by right or permissively. Alternatively, intervention is proper, as a
matter of administrative law and consistent with the Maryland Rules.

WHEREFORE, People’s Counsel asks leave to participate and present argument
to defend ALJ Mayhew’s decision involving important zoning and master plan issues of
public interest. People’s Counsel thus prays that the office be joined or allowed as an

interested party Appellee pursuant to the Baltimore County Charter.
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People’s Counsel for Baltimore County Deputy People’s Counsel
Jefferson Building
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Statement of Points and Authorities
| 1. Participation and Standing Generally

Maryland courts have consistently recognized and approved the standing of
People’s Counsel to defend the comprehensive zoning maps and master plan to
implement the public interest before the CBA and the courts. People’s Counsel v. A V.
Williams, 45 Md. App. 617, 618-23 (1980); People’s Counsel v. Webster 65 Md. App.
694, 704 n.5 (1986), People’s Counsel v. Marvland Marine Manufacturing Co. 316 Md.
491 (1989);, Board of Child Care v. Harker 316 Md. 683 (1989); Security Management
Co. v. Baltimore County 104 Md. App. 234, cert. denied 339 Md. 643, 516 U.S. 115
(1995); People’s Counsel v. Beachwood [ Limited Partnership 107 Md. App. 627, cert.
denied 342 Md. 472 (1996); Sycamore Realty v. People’s Counsel 344 Md. 57 (1996);
Marzullo v. Kahl 366 Md. 158 (2001); People’s Counsel v. Surina 400 Md. 662 (2007)
People’s Counsel v. Loyola College 406 Md. 54 (2008); HNS Development Corp. v.
People’s Counsel 425 Md. 436 (2012); Geddes v. People’s Counsel unreported, 232 Md.
App. 726, 2017 WL 1193781 , cert. denied 455 Md. 443 (2017); Baddock v. Baltimore
County 239 Md. App. 467 (2018), cert. denied Sahbi Hookah v. Baltimore County 463
Md. 545 (2019); Staples v. Baltimore County unreported, 239 Md. App. 730, 2018 WL
6437681 (2018).. |

I1. The ALJ’s Development Plan Opinion: Zoning and Master Plan issues.
A. The Integral Parts of Land Use Planning
There are three “integral” and “complementary” parts of adequate land planning;
the master plan, zoning, and subdivision (development) regulations. Board of County

Comm’rs v. Gaster 285 Md. 233, 245-50 (1979); Coffey v. Maryland Nat’] Capital Park

v. Planning Comm’n 293 Md. 24, 26-31 (1982); People’s Counsel v. Surina 400 Md. 662,

688-695 (2007). These cases show that many issues have mixed master plan, zoning, and

subdivision components, such as density (Gaster, Coffey), stormwater management and

access roads (Surina), and historic preservation (HNS Development).




Baltimore County Charter Sec. 523 links the comprehensive zoning maps to the
master plan and development.? The County Code provisions on purposes and policies of
zoning and development controls inevitably reflect their integral relationship to protect
the public health, safety, and welfare, with parallel provisions for density, community
conservation, compatibility, overcrowding, lot layout, and location and design of streets.
Secs. 32-3-101, zoning; 32-4-102 and 32-4-103, development. As a corollary,
development plans must comply with all other county laws, including zoning. Code Secs.
32-4-104(b), 32-4-114. Surina, supra. They must also be consistent with the master plan.
Secs. 32-4-231, 32-4-232; HNS Development, supra.

In the present case, there have emerged such integral master plan, zoning, and

subdivision issues. We now identify their emergence in ALJ Mayhew’s opinion.
B. Density, Compatibility, and Panhandle Lots; BCZR Performance Standards;

ALJ Mayhew described on pages 9-12 Protestants’ concern that the proposed
duplexes and panhandle lots enable maximum density. They contend this is excessive and
incompatible with the character of the neighborhood. They also focus on the Department
of Planning’s (DOP’s) initial concerns about compatibility, which thel DOP later
reversed, without explanation.

ALJ Mayhew’s decision to deny the development plan rested, in part, on these
concerns. He found the plan incompatible; against the public safety, health, and welfare;

contrary to legislative intent to limit panhandle lots, and inconsistent with the Master Plan

2 Sec. 523 states, in its entirety,
“Sec. 523. - The master plan and the zoning maps.

(a) Definition and implementation of the master plan. The master plan shall be a composite of mapped
and written proposals setting forth comprehensive objectives, policies and standards to serve as a guide
for the development of the county. Upon receipt of the master plan from the department of planning,
the county council shall accept or modify and then adopt it by resolution.

(b) Definition and implemeniation of the zoning maps. The zoning maps shall show the boundaries of
the proposed districts, divisions and zones into which the county is to be divided consistent with the
master plan. Upon receipt of the zoning map from the department of planning, the county council shall
accept ot modify and then adopt it by legislative act.

(Bill No. 83, 1978, § 3; approved by voters Nov. 7, 1978; effective Dec. 8, 1978; Bill No. 13-18, § 1;
approved by the voters Nov. 6, 2018; effective Dec. 6, 2018)"

5



2020 T-3 “low density residential” transect, pages 19-21. He examined in depth the
hybrid density and compatibility conflicts pertinent to panhandle lots on pages 23-24.

He then identified the master plan conflict. He explained on page 25 how the
development conflicts with the T-3 low density transect and effectively takes the
neighborhood to a T-4 “general urban™ classification.

Density is a core zoning issue. Code Sec. 32-3-101(a)(5). Crown Development,

supra. As to panhandle lots, Code Sec. 32-4-409 is located in the development
regulations. But it is functionally a zoning/development hybrid. It functions to control
density, overcrowding, and road access. As detailed below, our office has participated in
many petitions for waivers of panhandle law requirements.

There is more. ALJ Mayhew evaluated the application of Baltimore County
Zoning Regulation (BCZR) 260 Residential Performance Standards on Pages 21-22. He
underlined the inexplicable DOP approval of “reverse frontage” lots 9 and 10 and the
conflict with requirements to “Allow on-street parking™ and “Provide street parking and
accommodations which complement the surrounding neighborhood.”

ALJ Mayhew’s determination of incompatibility thus combines master
plan/zoning/development elements. This fits with the broad reach of compatibility to all
sectors of land use law. The Maryland Court of Appeals addressed compatibility as a
zoning issue in Aubinoe v. Lewis 250 Md. 645 (1968). The Supreme Court effectively

recognized planning and compatibility concerns in its landmark decision to put its
imprimatur on comprehensive zoning, Village of Euclid v. Ambler Realty Co. 272 U.S.
365 (1926).

1. Differences Between Participation in Administrative Proceedings
and Standing in Judicial proceedings
We reiterate that the administrative process generally takes a relaxed approach to
allow participation of any interested person. This is also reflected in the approach to
evidence. CBA Rule 7 allows for flexibility over and above the baseline Maryland Rules.
Because development appeals under Code Sec. 32-4-281 are analogous to judicial

review proceedings, we shall discuss the precedents for People’s Counsel’s intervention
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in various court cases. At the same time, we submit that intervention at the CBA level
should be infused with the flexible premises of administrative law.
People’s Counsel’s Joinder and/or Intervention in Judicial Proceedings
As described in the preamble, the Court of Appeals affirmed the Circuit Court’s
grant of our office’s motion to intervene in a residential development case involving

zoning 1ssues. People’s Counsel v. Crown Development Corp. 328 Md. 303, 317 (1992).

This involved a transfer of density controversy. Judge McAuliffe wrote:

“People’s Counsel has been given a broad charge to protect the public interest in
zoning and related matters. See Baltimore County Charter Sec. 524.1. Density regulation
is an important part of the zoning process. West Mont. Assn. v. MNCP & P Com’n 309
Md. 183 (1987).

Crown Development also observed that where there is a party with standing, the

Court will not ordinarily inquire into or reject the standing of another party on the same
side, such as nearby residents. Ibid. This reinforces the liberal approach to intervention,
even in the stricter judicial forum.

There have also been many declaratory judgment cases brought directly in court
against Baltimore County to challenge comprehensive zoning. The Circuit Court has
approved the office’s intervention to participate alongside the County Office of Law.

Security Mortgage Corporation v. Baltimore County Equity 90514 (1983); Gun Road

Historical and Protective Association v. Baltimore County 85-CG-1210, (1985); Security
Management Co. v. Baltimore County 93 CV 03916 (1994), affirmed 104 Md. App. 234,
cert. denied 339 Md. 643 (1995), cert. denied 516 U.S. 1115 (1996); Freeland Legacy
Alliance v. Baltimore County 03-C-07-01241 (2008); affirmed Freeland v. Shelley
Middletown 199 Md. App. 707 (2011); Greene Tree Homeowners v. Baltimore County
03-C-16-9301 (2017), affirmed Staples v. Baltimore County unreported, 239 Md. App.
730, 2018 WL 6437681 (2018). Circuit Court Orders attached.

1V. People’s Counsel’s Participation in Panhandle Lot Cases
We observed that the Code Sec. 32-4-409 panhandie lot controls include a mix of
zoning/development plan aspects. They are of a piece with D.R. Zone density, area, and
open space standards in BCZR Sec. 1B01.2; various BCZR Article 1A Resource

Conservation Zone performance standards; residential performance standards of BCZR
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Sec. 260, and BCZR Sec. 409 access controls. To illustrate, they complement BCZR Sec.
260.4 performance standards for streets and parking. The Comprehensive Manual of
Development Policies addresses panhandle lots in the context of D.R. Zones, pages 15-
16. Because of these mixed zoning characteristics, our office has often participated at the
CBA in panhandle lot cases. Roberts, Case No. 05-137-SPHA (2005); Randlett, Case No.
05-205-SPH (2005), attached.

V. Indispensable Parties — Rule 2-211, by Analogy

An indispensable party is one whose interest in a controversy is such that a court
cannot, in fairness, render the judgment without having jurisdiction over the party. In Re
Harris, 15 F. Supp. 404 (D. Md. 1936). In the absence of parties necessary to the proper

litigation of the action, the court is without jurisdiction. Chairman v. Waldron, 285 Md.

175 (1979). People’s Counsel would be an indispensable or necessary party to be joined

under Rule 2-211(a) because “disposition of the action may impair or impede [the

office’s] ability to protect a claimed interest relating to the subject of the action.” See

Southern Management Corp. v. Willes Construction Co. 382 Md. 524, 548, fn. 14 (2004).
VI. Intervention by Right: Rule 2-214, by Analogy.

To satisfy this rule, a party is or may be bound by a judgment where he has “an
interest for the purpose of which intervention is essential and which is not otherwise
protected.” Citizens Coordinating Committee for Friendship Heights v. TKU, 276 Md.
705 (1976). This would translate here to impairment, as a practical matter, of the ability
to protect the public interest.

The standard of “inadequacy of existing representation” is measured by the

“serious possibility” standard. Maryland National Capital Park and Planning Commission

v. Washington National Arena, 30 Md. App. 712 (1976). To this end, representation is

inadequate so long as the interest of the absentee is not identical with the interest of
existing parties. A finding of prospective adversity is not necessary. A difference of
interest which might be reflected in focus or intensity will satisfy the minimal showing
required of the absentee to meet the intervention test. Nuesse v. Camp. 385 F.2d 694, 701
(D.C. Cir. 1967); Hines v. D’ Artois, 532 F.2d 726 (5" Cir. 1976).
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The Protestants here have other and more particular private interests. This can lead
to different approaches and perspectives. They may also have different perspectives on
the initiation and/or participation in petitions for judicial review and subsequent appeals.

VII. Permissive Intervention: Rule 2-214, by analogy

In any event, People’s Counsel has a public interest map/ordinance defense
interest which would qualify for permissive intervention under Rule 2-214(b)(1), even if
intervention by right were not applicable. Rule 2-214(b)(2) reinforces this interest by
underlining the ability of the appropriate public office to defend a governmental interest.
As noted, People’s Counsel is the designated defender here for the comprehensive zoning
map and master plan.

Distinction Between Participation and the Merits

It should be kept in mind that People’s Counsel’s participation to defend the
public interest does not depend on the merits of the case. The ability of a party to
participate in the proceedings is not dependent on an assessment of the potential outcome.
The two are sometimes conflated. To illustrate, the Maryland Court of Appeals reminded
that “standing to challenge governmental action and the merits of the challenge are

separate and distinct issues.” Sugarloaf Citizens v. Marvland Dep’t of Environment 344

Md. 271, 295 (1996). They are similarly separate and distinct issues with respect to the

defense of public law.

ﬁé / Tox Z///? Neli

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County




CERTIFICATE OF SERVICE _
I HEREBY CERTIFY this 11" day of February, 2020, a copy of the People’s

Counsel for Baltimore County’s Motion to be Joined and/or to Intervene was mailed to J.
Carroll Holzer, Esquire, 508 Fairmount Avenue, Towson, Maryland 21286 and Howard
Alderman, Esquire, Levin & Gann, P.A., Nottingham Centre, 502 Washington Avenue,
8™ Floor, Towson, Maryland 21204, Attorney for Owner/Developer/Applicant.

. )
At 7/ v
ﬁ.’/é al ,u/‘y [ ALt /‘Mﬂzﬂff”/\.ﬁ
PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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ented at the hearing on October 7, 1953

EACKGROUND

Plaintiff a Plled or special exception to tha Baltimora
P £ a ol 1 "ﬂ
B m

.
Coun onlng A : ntar
ty Zzond ppeal. This request was dsnied Tn the interin
. l

the Fifth Ame ‘
F Amendment to the United tas Constitution as applied to
h nL Sta onsStl )2l
n p i

xe“dil'lg a currani
- rezoning case, t
bl his suit wa
T 3 s Ffiled. . i




Plaintiff contends that exhaustioh ‘of remedies is not a

prerequisite under the sec, 1983 civil Rights. act. Patsy v Roard of

Regents, 457 U.S. 49§ {1%A2). 42 U.8.C.A, ssc. 1883, part of the
civil Rights Act of 1871, provides as follaws:
Sac. 1983. Qivil action for ﬁegrivation af rights
Every person who, undar color of any statute, ordinance,
regulation, oustom, or usage, af any State or Territory,
subjects or causes to be subjected, any cltizen of tha United
states or othar person within the jurisdiction thereof to tha
deprivation of any rights, privileges, or immupnities sacured
bylthe cons;itutian and laws, shall be liabla to the party
injured in an action at law, suit in equity, or other proper
proceeding far redress. . .
mhis Court recognizes that #[i]t is now cleaarly established
that a plaintiff sulng under 42 U.5.C. sec. 1983, gither in state
or federal ceurt - need net exhaust hiz adminlstrative remedies
prior to bringing his sec. 1383 action." Essingery Raltimore city,
' g5 Md. App. 607, 614-15 (1883},
' Hevertheleas, plaintiff's sec. 1983 cléim is prematurs.
“@iaims involving land nae and requlatory takinga still mest manifast
an injury. Plaintiff must both plead and prove an injury unless
challenging the constitutlonality of . the procedurss or character of

the zoning board itself. -~ Bze milliamson Planning Commission V.

Hamilton Bank, 473 U.S. 172, 1B6 (1985} (taking claim npot ripe
until @he govermmental entity charged with implementing the
regulatiané has reached a final decision regarding the applicatien
of the regulation to the property at igsue"); MacDonald,. Sommer &

Frates v. Yolog County, 477 U. 5. 349 (1586} (refusing te reach the

marits of a taking clalm because tha developer had only submitted

one applicatlon and thus it was unclear whethst.a new application
for a less intensive use would have been approved).

The degislon bo grant a special exception remains within the
Giscretion of the County Zoning Board and, ultimately, the Board of
Appealsa. plaintiff cannot claim entitlenent to a special exespticen

under Maryland state law, a8 conﬁemplgtad by sec, 1883. Biser v,

Town of pel pir, Md., 478 F.Supp. 249, sffld, 991 F.ad 100 {1583},
»jp property iptevest requires more than a 'unilateral expsctetion’

that a permit or llcanhse will be issued; instead there must ks a

'legitimatedclaim of entitlement'." Id. at 104, guoting Board of

Regents v. Roth, 408 U.S. 864, 577 (1972).
In applyiﬁq this standard of entitlement, we nave held that

if a local agency has any significant aiscretion whether a per=it

. should 1ssue, then & claimant has no legitimata antitlement and,

2

hance, no coqnizahia property interest." Gardner v Baltimore Mavol

g oity council, 958 F.2d 63, 68 (4th clr. 1982).

) vurther, plaintlff does not contend that ths RO-4
classification ~ applicable to the preparty at isaue - dees et
serve a legitimate public purpose. Hor are thare sllegations that’
plaintiff is barred from develeping within the constralints af that
particular zoning ciassification. rnd, tinally, there are Vno‘
allegations of a constitutionally protscted right to attain tkre
any

zoning one desira - without something more.. The-hature of

comprehensive zoning plan necessitates soncepts of boundaries and
. Vo

distinctions.
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The County Council has significant discretion to decic‘.a
vhether an apnllcant should be permitted to secure & apacizl
exception, It is wall established that zanlng ordinances that

mersly prohiblt the most "heneficial" uge of property are valid

regulations ~ which, thus, does not invoke gec. 1983, egual.

protection nor Fifth Amendment fakings.
Takings actions include (1) actual appropriaticns, (2)

physical invasions; as well as valid requlatiens which rasult in &

‘denial of all economic value of land, See, 8.d,, Pennsylvania Cczl

oc, v, Mahenm, 260G 1.3. 393 {1922} Iucas v, Spouth Cayolipa Coaszal
Coungil, 404 S.E., 24 883 (1981), cert. granted, 116 L.Ed.2d 43Z

(1391) ; Whitnev Bepefits v, Upited States, 18 Cl., Ct. 394(158%),
m‘odif"ie@, 20 €1, ¢t. 324 (1890), aff'd 925 F.2d 1169 (Fed. Cir,

1991}, cert. deniad, U.s. (1991). In situations in which thera is

nae ‘physlcal occupation but potentizlly decreasing economic valza,

the cCourt applies. a balancing test. E.d¢., _Penn _Centyal

Transnortation Co. v. Wew York, 438 9.5, 104 (1978).

ne

Regulaticns that meraly decreags the value of propsrty may net |

amount te a taking 1f they leave an ecomomically viable use of tha
property. In balaneing, the Court considers (i) the social geals
promoted, (fl) the diminution in value to tha owner, and (iii) cha

investment-backed expectation of the oumer, Thus, Pennsvylaniz Cgzl

suggests that a state statute while substantially promcting public

interests could still "so frustrate distinet Investment~bacxaz

expectations as to amount as to amount to a 'taking'" Penn Central

B, 42

stan.ds for the propasition that a "taking® nay not ocecur so long as
a "reasonable return permitted some continued economic viahility.

P]_.aintiff in the inétant matter nakes nuch of this thirgd
prong, At this juncture there Is ho way that this Court can make
a definite determinatien, .Cnnsideration nesd be glven both to the
frustration of investment-hacked expectations where z landowner
purchasas land constrained by zoning and then embarks lr:m atteﬁ\pting
changing such zoning and, also to the analysls and determination of
the final plan, Lf any, that la approvad by the Board.

The County Counail is guided by the protaction and promotion

of the generzl publie in theilr review of rezoning applications,

Protecting the charaster of rupal resildential areas and the valuable
watershed are certainly :Lag}itimat:e powers of the County Council.
The balancing test must come later, Insofar a2s this standard is &
flexihle eone, this Court will defer to the cecision of the Council
unlaess this court determjines that th;a final decigsion is rendered in

violation of pd. State Govit Code ‘Anh.,rsec. L0-215{q) (3) (1993}).

The Blser court reasoned that the epplicant V... had only a

. unilataral expectation that he would recalive the special exceptlon.

He possessed no legitimate claim of entitlement, ‘and thus no

propefty right cognizable under the due process clause. The fact

. that Biser helieves the Board acted arnitrarily on his application

does nothing to change the fact that ha. was not deprived of any

entitlament or right.! Bisar at 104, ]
tihile sec. 1981 is supplementary in nature, histoerically sac.

1583 is a means to override certain kinds cZ state law, provide a




B, 43

remedy where state law is inadaguate, and provide a federal remedy
wﬁere the state remedy, through sdaguate in theory, is not availabls

.i.n practice. Monroe v, Pape, 365 U.S. 167 (1361}, Plaintiff argues

that furthar dealings with the County Council is futile and

therefore need not be pursued. Thil Court disagrees. Certainly

property Anterests are entitled to procedural - due process

protection, but Plainkiff falls shexrt of pleading the procedural

violatians of the process wh‘ich might iInvoke sec. 1983 review.
‘Instead, plaintiff seeks danages ealaulated en an all or nothing
basis depending on whether the special exeeptlons is g{ranta& or
denied.

For similar reasons, this court is unconvinced by plaintiff's
agual protec.:tinn argqunant . For the reascns stated above, an
analysls of disparate breatment by similarly situatsd parties.-—
without moxe =~ must fail. . '

Accordingly, it is for the above re‘asnns,_ it is on this date

of February, 1994, that (.)Efendarlt, Baltimore County,‘, Haryland's
Motion to Dismiss is GRANTED, the detion for Protactive orders are

HooT, and costs are to hs bo'i.'na by Plaintiff, SECURITY MANAGEMENT

CORPORATION.
g 23, /994 e
the ¢ HAURICHE W. DALDWIN, JR., JUDGE

eircuit Court for Harford,county,
gitting assigned to
circuit Court for naltimore county

The Cirendt Court for Bnltlmm'e Cmmiy

THIRD JUDICIAL CIRCUAT OF BMARYLAND

JOIN F. FAvzu1l, JUDGE . . 481 BOSLEY AVONUE
RETRED, SPECIALLY ASSIGNED COUNTY COURTS BUILMING

- TOWSGH, MARYLAND 21204
August 8, 2008 o ' - Sl N
MOTIONS RULING

e FREELAND AGENCY ALLIANCE V.
BALTIMORE COUNTY
Case Na 7»12414

All Open Motiong filed in tlus ense are HELD FOR FURTHER INI‘ORM’ATION Both of
the Maotions to Intervene will be granted.

Each of the individuals involved with this case has until Seplember 30, 2008 to file an
Amendrient to what they inve alieady filed provided it does.not exceed 15 pages inlength,

Let me tell you what I am leoldng for snd why,

The appellate courts of Marytand have made is clear that if an ndministrative ageney can
afford relief 1equestcd (lfmhef enn bs given} then there is a responsibility to go through the
administrative pmcess, Aftormeys Involved with land development work have a tendeney to
assume that judges kiow as much about the process as they do and to sometines jump from stép
no. 1 o step 1o, 4 I nnplysis, Becanse I do not fillly undersiand the wiat, why, when and how
of all of this, I suspect thut may liavs oceurred In this case.

Therefare, T need tn knowin as plain English (Lessen 101) as yon can give me from 1he
porapective of ench person of entity involved: '

*  Tust what the Plalatiffy ave icying fo aceomplish, ie, what specific Order do !hcy want
from fhe oivonlt court

»  Why do they wan! the relief they requesi? Why do they fee! eatitled ta ﬂmt relief? .

*  Why do the oppenents féel that the administralive process can glve that relief, 1. e, going
through the process what selief can be given, can It address the concetns of the Plaintiffs,
how can that be done througl the admindstrative pmcass ete.

1 am fairly well acquainted with the appsllate court decisions lh’r;l affect all of this as T feach
Muryland State and County Admmist.rauve Law at the University of Mary}nnd Sehou! of Lawe It -

.1-
H([Cf”/f.ﬁ AUG} q ?Uﬂﬂ‘

FILED - fug 14 2993

F. 110




is the'nitty gritty of this case that I do not know and underistand wid whiy o why ]-1lnt- does ;;né of

you or the ather feel that the rellef can bo granted or eannoi bs adminislzatively granted and why. -

Although the appeliale courts have beer. dafinite that the Judicial sys;lam should net become
- involved and defer to the primary administeative remedy whan that remedy “oun™ Bfford relief
the threshold of the hoops'to junp to reach “can® has nat been &elunniﬁéd. Reforences in the ,
nppeliate coyrt decisions tatk abowt deferencs td the expertise of the aganr;}v anel the nssistance
that may give to a court afler exhaustion of pdministrative remedies, even If pgency relief is

going to be hard to come by, but no farther quantification of “can™ g been piven. .

Thope that I have nnde myself clour in this memorandum o the pariles. Ifnot, please feel
| . - et f o L !
free to writs me diracily or to Inguity by e-mail if all of the parties fivve e-all and can be cupies
of ary questiona. . P

you who fias the hill to elirab, but 1 do net. v,

The court appreciates your consideralion. Twish bad a curb-stone al this point {o tell E;J‘II: of

F. Fader 1T, Judge -
. i ader@worldnet ot ot '
. 4439805782 ’

Yrue Copy Test
SUTANKE MENSH, Clark

O, Clnada ol

Zhaslotant Gletk

Per,

THE CLERK SHALL MAIL A COTY OF TUIS ORDER T0 THE PARTIES

2. .

B 111

Case 1:00-0v-00422-CCB Document 26 Filed 08/28/2009  Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ACORN LAND, LLC dib/s P
PCS HOMER :
. :
H Civil Action No, CCB-09-422
BALTIMORE COUNTY, MD H
..000...
ORDER

For the reasons stated in the accempanying Mcmomndum, it is hereby ORDERED that:

1. Defondnnt People’s Counsel forﬁn{lh\mre Counly’s motion for jolnder and/or to
intervene (docket entry to. 9) s GRANTED, ‘

2, The defendants® motions to dismiss (locket entry aos, 8 & 10} are GRANTED;

3. The onse is DISMISSED with prajudics s to Count Land DISMISSED \;vithuilt
prefudice s to Connts IE and 1L and

. 4, The clerk shall CLOSE this case. |

August 28, 2009 L is!
Date - _Catlwrine C, Blake

Uhnited States District Tudge
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IN THF CIRCUIT CGURT OF MARYLAND FOR BALTIMOR_E COUNTY

“Acom Lind, LLC d/bja 5
PCS Homes :
R 3
Plalntiff .
v, ‘ ¥

“

Baltimare County, Masyland - | # Case No. ¢3-C-07-000467

, Defendant ¥
T ¥ * s & ¥ LY % *
ORDER

Ui;on roview of theé Plaintiff’s Petition for Contermpt dnd Show Cruse Order, the
Oppasition of Defendant Baltimore Connty, Maryland, and the Motlon to be Jolned
nnd/c;r to Intervenc and Anwver of People’s Counsel for Balimore County, upon
consideration of the record, and after argument of counsel in open eourt on December
16, 2009, it s this ._7,3 day of‘.__J/‘ﬁuu agnf , 2010; ORDERED, by fhe Cionit

Court for Baltimare Connty, conslstent with the Court's ulings at the conclusmn of smd

heating, ‘ : 7
L. That People’s Counsel Mation to Intervene and/or Be Jeined be, and heteby s, -

ﬁ grantod, so that People’s Counsel {s a perinissive party In the case; and
ﬂ 2. The Plaintiff's Petitiot: for Conterpt bc, and herely is, dismissed at this time as
moot. :
E Thnmas 1 B’oﬁfngel) Citoult Judge
i e g
- True Copy Test
ﬁ' ST SUZANNE MENSH, Clerk
’ RECEIVED BY Per M”W\_KE/‘K' e
FE_B 0% 2000 Assistant Clerk
1 G'.y'iq?s'la'n r;'-a;énma‘l ' 1
67 Balthuorg G6en! N..._.. .
- P &S

FILED AN 220010




GREENE TREE HOMEOWNERS * IN THE
ASSOCIATION, INC,, ET. AL.

* CIRCUIT COURT
Plaintiff,
V. * FOR
BALTIMORE COUNTY MARYLAND  * BALTIMORE COUNTY
Pefendant. * Cgse No.: 03-C-16-9301
* * " " * # 2 * * * * #
ORDER

Having consideted People’s Counsel for Baltimore County’s Motion to Be Joined and/or
to Intervene, as well as all responses thereto, it is this 19" day of May, 2017 hereby

ORDERED that People’s Counsel for Baltimore County’s Motion to be J oined and/or to
Intervene is GRANTED; and it is further

ORDERED that this Order shall be mumc pro tunc to the date of October 27, 2016.

TheHonorable Shetrie R Bailey, Judde
Circuit Court for Baltimore County
Case No.:  03-C-16-9301

Court clerks please copy: Alan Zukerburg, Esq,
7919 Long Meadow Road
Baltimore, MD 21208

JULIE L ENSOR, Clork
Peter Max Zimmerman, Hsq. { /ﬁff f/
o Y,

Peaple’s Counsel for Baltimore County fer e
105 West Chesapeake Ave., Suite 204 Fasisthng Clark
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OFPINION

This matter is before the Board on appeal from the Zoning Cemmissianer’s Order i
which a request for special hearing was denied and 1 request for variance was oranted in part and
Higmissed 1n part as Mmook

The Petitioners, Bryan M. Roberts and his wife Linda Ci. Roberts, by their attomey, 1.
Cafroll Holzer, Tsijuire, requested a special hearing pursuart Lo § 500.7 of the Baltimare Cownty
Zoning Regulations (B.C.Z.R.) to approve a waiver, pursvani to § 32-4-40%a)}2) of the
Raltimore County Code (BCC) to allow a panhandle driveway and 10 confirm the use of an 8-
ol wide in-fee sirip along with a 20-foot wide easement for a proposed dweling on Lot 2
onsiglent with §102.4 of the B.C.ZR. and Section RM-1 of the Zoning Commissioner’s Policy
nanual (2.C.P.0M.). In addition, varanes reliel was requested com § 1302.3.C of the B.CZR.
o allow  minimum front yard setbacic of 34 feet n fiow of the required 40 feet and a rear yard
leethuck of 18 [eet in lieu of the regnired 40 feet for the exisiing dwelling on Lot 1. .

The Board held a hearing on May 24, 2005. Appellanis/Periticners were represented by

7 Cavoll Holzer, Esquire, and People’s Counsel, Peter WL Zimmermay, Fsquire, participated in
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bpposition, The partics filed Rriefs in liew of closing argarments on June 27, 2005. A Public
Dicliberation was held oil August 10, 2005
Baclground

Petitivners, Bryan and Linda G- Roberts, aré developers who live in Ellicotr City in
Haward Cornty, Maryland. They acquived 1910 Halethorpe Avenue in southwestern Ralimors
County in 2001 It kas an existing dwelling on the property. The property itseif is 9619 acre
ize (104 feet by 400 feet), and is zoned $.R.2, having been reclassified from D.R. 5.5 in 1996,
The Petisioners purchased the property with the intention of refubishing (he exisung
dwelling, and snbdividing the property Lo create a second building ot to the rear. Lot #1 would
remain 20,038 sq. £ in arca and the existing inprovenients on proposed Loi #2 would consist of
21,780 sq. L. and would be developed willt a single Tamily dweliing, Accessto Lot #2 would be
srovidad via a panbandle driveway leading into the propurty from Ilelethorpe Avenne.

Petitioners commensed making renovations to the exiating home and that home lias been
reoricnted 5o that the door of the dwelling now faces the notth side and the west side faces
IHalethorpe Avenue. Chﬁrlus Crocken, a licensed professional engineer rerained by the Reberts
to prepace the devetopment plan, found that whes the miner subdivision plans were drafted, he
carned that the D.R. 2 zening of the property would require County approval to ailo-w a
panhandle driveway and that a miniamum 20-foot wids in-fee stip was required pursuant to § 32
1-400(0) of the B.C.C. This panhandle strip would then jeopurdize Lot #1's ability tomeet tha
20,000 sq. ft. equircment mandated Iy § 102.4 of the B.C.Z . Crocken stated that the special
hearing was requested in order to confim the use of an 8-foot wids in-fee strip for Lot #2 along
with a 20-foot wide easement for access Lo and from Halethorpe Avenne to the proimsed

building to be located on Lot #2 at the rear of the property. He then staced that the request for the
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3-foot wide atrip was consistent with Baltimore Connty Zoning Policy set forth the Zoning
lCommissioner's Policy Manual dated September 20, 1985 which stated

AM-1A Access Residential Regulation; 102.4 {Baltimore County Zoning
Acgulations). No dwelling shall be built on a lot containing less than 20,000 sq.
ft which does not abut on a right-of-way at least 30" wide over which the public
has an easement of traval.

Paolicy:

A. Pursuant to Section 102.4 (B.C.2.R.) the Zoning Office will reguire in-fee
access to a public road for all lots.

B. Where more than one lot is invalved several substandard panhandle in-fee
strips “with 3 2 ft, minimum width” may be established to meet this
requiremeint.

€, 1f the required tn-fee strip is located in the only possible access area, the in-
fee portion of the access ar utiity easement must be at ieast 8 ft. wide. A
12 or wider easement may be required for each lot by other agencies Lo
provide for access or utilides.

(Section of policy manual submitied by tie Patitioners as Petitioners’ Exhibit No. 3)

M. Crocken contended that a variance was requested for Lot 2% fronn § 1802 3{c) of'the
.07 R o allow a minimum front yard of 34 feet in licu of the required 40 feet since the
xisting dweliing would be positionsd on Lot #1 faring north towards the side of the proposed
driveway. Petitioners proposed to r2orient the front of the building on Lot #1 towards the nerth
side of the property and this wondd be 34 feet from the proposed -foot strip rather than the
required 40 feet if If is accepted that the front of the property is he north side of the building,
Petitioners alse requesied a rear yard set back on the south side of the property of 18-foal in lleu
of the required 40 feet for the existing drawing of Lot #1. The Zaning Commissioner granted the
rear yard variance requast and that was nota subject of appeal before the Board, Based upon the

svanling of that request, Petitioners took the position that the Zoning Comntissioner had adopted
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klieir position that the front of the building on Lot #1 was facing the north side of thie property
ather than towards Halethorpe as it was originally oriented.

The Planning Office, by way of a memo dated Septomber 27, 2004 fromn the Director 1o
Timoihy Kotroco, Direclor of Permits and Development Management, stated:

Summary of Recommendations: The Office of Planning reviewed the
gubject minor subdivision and forwarded commments 1o the Petittoners on April 30,
2004. The contonl of the comments are as follows:

The subject propetty is not widz enough 10 be subdivided. The

minimun lof width in the TR, zoneis 10¢°. Minusa 30-Toot in-fee 50

vequired for Lot 2, Lot | will have a front yard widih of approximately

84’ “This office will pot support any variance to create a pathandle

lot, or to create a substandard Jot. The Petitioner surrently proposes an 8-foot

wide in-fee strip for Lot #2. Tot#1 will still not meet the minimm lot width
requirement of 1007, As such, shis affice recommends that the Petitioners”
request be denied.

Petitioners contended that the Planning Oftice did not consider the fact that the front of
the building on Lot #] has been reoriented towards the north side of the propecty. Petitioners
ontended that the issuc with respect to the driveway was all aCcess issue and that il wasnota
nanhandle driveway issue. They contended that it was a question as to whether adequale access
for Lot &1 and #2 from Halethorpe Avenue had been provided.

Petitioners called Llnyd Moxley, a techmician of the Battimore County Zoning Office, in
support of its position with respect to the acoess issue. Mr. Moxiey testified that be had
reviewed the proposed plan of the Petitioness and discussed the matier witl: his superiors. He
referred (o the BCZR § 102.4 and the policy manual relevant theroto as nated in RM-1A Access
& esidential and Policy €. Moxley stated that in his opinion the plan rnet fhe Zoning requirements
and that the Zoning Office approved the plan. On cross-examination, Maoxley adinitied that

Gection Ri-1A was no longer in the current policy munnal which was adopted May 31, 1991

and smended in 1992, His opinion was (hat it was left out due to an oversight. He stated that
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(he policy, with respeet to the 8_foot of access, was followed by his department. Moxley also
agreed on cross-cxamination that the law would supersede the regulations if the law weare more
specifie with respect 1o panhandle fots. Tn addition, he stated that he defers to the Office of
Plarming a3 to whether or not Lot #2 is a punhandie lot. He also agreed that the Planning Office
had the priniary jurisdiction over the orientation of a lot.

Decision

4. The Motion to Dismiss

Az the heginning of the heariné, People’s Counsel moved Lo dismiss the appeal with

prejudice on the following basis:

1} The two leticrs of appesl, attached, were prepared and signed by Charles Crocken,
P.E. as a representative of Bryan Roberts.

?) The letters were not signed by Petitioners or by an atiomey.

3} Under these circumstances, the appeal does not comply with Code § 32-3-401, CBA
Rule 3{a} 6 and Maryland Law because il is not divectly filed by Petitioners and
hecause ue engineer is nol gualified o file an appeat in u representative capacity.

4) The Code allows “a person aggricved or feeling aggrieved” 1o fite an appeal. To
satisfy this luw, either the iadividual person or hig/her attorney muy file the appeal.
The CBA Rules limit representalion 1o attomeys.

5y The appeal is a nullity. The County Board of Appeals lacks jurisdition.

6) In any event, People’s Counsel believes that the appeal is withour merit.

The Panel Chair of the Board ruled that the Board would aceept lhe appeal as filed, but would

ol aliow Mr. Crocken, the engineer, to represent the Petitioners 4t the hearing, to examine and

ross —examine witnesses and present evidence, cxcept as a Witness.

w
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The Board affirms the decision mads at the hearing. Section 32-3-40} of the B.C.C.
lentitled Appeals to the Board of Aﬁpcals stafes:

{a) In General. A person aggrieved or feeling aggrieved by a decision of the

Zoning Commissioner or the Director of Permits and Development Management

may appeal the decision or Order to the Board of Appeals.

‘T'his section does not prohibit an appeal from being filed by any persan 1'cpn;,scmiﬂ g the
Appellant, nor does (hat section Tequire that the appeal be signed by the Appﬂllam. Rule 3 of the
Roacd's Rules states “a. no appeal shall be entertained by the Board of Appeats unless the notice
lof uppeal shall statc ihe names and addresses of the persoms taking such appeal.”

This does not require that the original Appcllant sign the appeal. Mr. Crocken signed the
appeal on behalf of Mr. and Mrs. Roberts and indicated that the appeal was taken with respeet to
iLe propeity of 1919 Halelthorpe Avenue un behalf of Bryan Roberts, ef wr — Petinonsars. The
fioard would profer that the appeal be signed by an attomey or by the actual individual effecting
the appeal. However, there is no requirement under the Board rules that this be dong.

Rule 6 of the Board's Injes covers the appearances and practice before the Board of
Appeals. This rule ellows any dividual, whe is & patty 0 the proceeding, to appear m s owm
behalf and any member of a partmership may appear as representing said parlnership it it 154
party nr a duly authorized officer of a corporation, trust, or an association as representing said
body if it fs a parly 1o said proceedings. This rule also allows any party to be represented by an
Allorney at law admitted to practice belore the Conrt of Appeals of Maryland. Section C stales
0o person shall appear before the Board in a represcataiive capacity, engage in pralﬂlice,
examine witnesses or otherwise act in a representative capacily except as provided in Sections A
and B abuve” As stated previously, the Board allowed the appeal to be acoepied on the busis of
Aling by Mr. Cracken the cugineer, but refised to allow Mr. Cracken to represcnt the Petitioners

(11 the hearing before the Board. The Board sonsiders that its position ar that Limue was correct
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I8, The Panhandle Lot Issue

The poliey of the County Department of Permits and Developrment Management (PDM)
follows the policy set forih in the Zouing Commissioner’s Manval (RM-1A Access

Residential):
¢, T the required in-fee strip is Incated in the only possible access aiea, the In-
fee portion of the access or utility easement must he at least 8-foot wide. (A

19° wide or wider easement may be required for each lot by other agencics to
provide for access or Utilities).

This is in direct contravention 1o B.C.C. Section 32-4-101(ee) and 32-4-405. Section
22-4-101(ee) defines Parkandle lot:

“sanhandle fot” means a lat shaped and situated so that the only frontage ot
arcess to a local street or collector strest (5 2 Narraw strip of land that:

(1} Ts held in-fee, except as provided in Section 32-4-409 of this title;
and

{(2) May contain a panhandle driveway, water and sewer lines, and other
utilities.

Cection 32-4-409 of the B.C.Z.R. entitlerd Panhundle Driveway slates:
..{b) In-fee strip; required.
(1) Except as provided in subsection {c) of this section, the colnty may
permit @ panhandie lot if the Jot inctludes an in-fee strip of land for
access to the local street.

(2) Panhandie fee strips shall be a minimurn of:

i. 20 feet in width to serve one lok;
i, 12 feel in width per lot where two lots are involved....”

Nothing i § 32-4-400 mentions an 3-foet wide in-fec strip. AS stated by the Court of
Appeals in Fest v. Gianr Food Stores, 329 Md. 461, 476 (1993):

An agency cannot override the plain meaning of the statute or extend its
provisions beyand the import of the language empioyed.

Case No. 05-137-SPHA /In the Matter of; Bryan M. and iinda G. Roberts

The Baltimore County Code does allow the Director of Permuts and Development
Managemeni to adopt policies under Code § 32-3-103, but his autherity is circumscribad, Any
nolicies must be consistent with relevant legislation. Section 32-3-1072 states:

The Director of Permits and Development Management shall interpret and

enforce the Balimore County Zoning Regulations to ensure the uses or buildings,
Including structures, landscaping, roads, and streets, conform to plans approved

by the county.

‘I'his does not give the Director of Permits and Development Management the authority to
suhstitude his interpretation of lhe zoning reguiations for that of the Zoning Commissioner or the
Board of Appeals.

The Board finds that the policy of the Direttor of Permils anid Davelopment- Management
iy interpreting Section RM-1A ofthe Policy Manual is conirary to, und in conflict @'i[ll, the
Baltimere County Code. The special hewrmg to allow an 8-foot strip in lien of the 20-foot swip
required by § 32-4-101(e) and § 32-4-409 is denied.

. The Variance Request

The Planning Office noted that the required panbandle smip of 20 fect wide would leave
I ot #1 substendard both as to net arex and front lot width under B.C.Z K. 1B02.3.C, Small Lot
M'zble Requirenients for the D.R.2 zone, 1n this assessment, the Planaing Office asswnned that the
loricntation of the lol was fronting on [Talethorpe Avenue, Petitivners contend that the
rientation of the 1ot is now fronting toward the north side of the lot which would make the front
of the Tot nearly 200 Teet wide and the width of the lot upproximately 104 feet without the in-fec
ktrip. Poiilinners contend that since the Zoning Comnissioner allowed the variance for what he
bongidered Lo be the rear of the 1ot and this issue was never appealed, the quesliou of the
lorientation of the building on the lot is 4 seitled matter. The Board disagrees. The tax map and

Wata search shows 1919 Halethorpe Avenue as Parcel 73, one of several lots in Halstherpe




Terrace. The building was constructed in 1873 (PC kixhibit 10). It is one of a group of five lots
of about (he sare size with strect frontage and driveways on Halethorpe Avenue. The GIS aerial
photograph submitted by Peopls’s Counsel (PC Exhibit 1) conflrms thiy layour and shows &
walloway leading from Halethorpe Avenus to the building constructed on the property in
question. This is in addition to the driveway that shows on the acrial pholograph. Two
neighbors, Donald Hawkms and David Howard, who have lived in the area for many years, Lioth
testified that prior to the Roberls® purchasing the house, the entrance 1o the honse was on
Halelhovpe Avenue.

Petitioners contend that the enlrance to the house is new an the norih side of the huilding
and opens inta a center hall, with stalrs going to the upstaivs rooms. The living raom 1s fo the
right of the entranceway and lae dining room and kitchen are to the lett of the enfranceway. In
2ddition, the Petitianers contend that the enfrance fo the collar, by means of metal doors npening
up {rom the south side ol the building, confirs that the house is oriented towards the north.

Tlee fact that the Petitioncrs may have re-oricnied the entrance to the house Tacing norih
4nes not change the original orientation of the house and the fact that the honse still bas an
uddress on Halethorpe Avenue. The siraation is much different from the Wilder case (CBA Case
Ne. 04-252-SPHAY, recently decided by the Bourd and quoted by the Pelitioners. In that case, the
house in question, in Rodgers Forge, was an en d-of-group home thatl was constructed with the
 Fain entrance aricited toward Pinchurst Road, although the address was on Murdock Road. Tt
ontained an entranceway on Pinetnrst aud a walkway to Pinskwst. The rear of that home was
attached o the netghbor’s hame in a row of homes in Rodgers Fergs.

Tn atlemipting lo prove its point that the addross was on Murdock Road, the Protestants in

Wilder cited several instances where hormeowners had re-oriented e mein entrance Lo their
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homes 1o the side, as was done In the instant case. However, despite the main entrance heing on
ie side of the home, the front of the home wud the address remained (he same. 1he Board finds
a definite difference between the house in question and the home in the Wilder case.

Having found that the §-foot in-fee strip is mvalid, the 1ipard feels that the vequest [ur a
Lrariance s thoot. However, in the event the 8-foot strmp should be allowed, the Hoard feels that
the issue of uniguensss as réquired i the case of Cronnvell v. Waid, 102 Md. App. 651 (:1995)
has not been proven in this case. Tax maps and the aorial photograph submitied by People’s
Counsel shows that this property is a long rectangular piece of property vesy similar to other

propertizs on Haletharpe Avenue and in the immediate vicinity. In Cramwefl v. Ward, 102 Md.

lapp, 691 at page 710, the Courl stated:

In the Zoning context the “unique’™ aspsct of u vartance requirement does not

refer to the extent of improvements upon the propesty, OF Wpoa neighboring

properly. “Uniqueness” of a propery for zoning purposes requires that the

subject property has an inhersnt characteristic that is not shared by othes

properties in the area, i.e., its shape, topography, subsurface condition,

covirenmental factors, historical significance, access 0T non-actess [0 navigable
walers, practical restrictions imposed by abutiing properties {such s obstructions)

ar other similar restrictions.

Even assurming that the building is orlenied towards the north side of the property, this
docs not make the property “unique.” Therefore, the Patitivners’ request for variance must be

deaieel.

ORDER
THEREFORE, EL 18 THIS =4 day u)r;/"@ygy__;b!jﬁzoos, by the Couuty
Board of Appeals of Baltinore County
ORDERED that the Patition for Special Hearing to approve & waiver pursuant lo §32-4
409432 of the Batimore County Code to allow & panhandle driveway and 10 confirm the nse of

an §-foot wide in-fee strip along with a 20-foot wide easement for aocess o and from Halethorpe
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|Aveme for a dwelling praposed on Lot #2 of the Development Plan consistent with § 102.4 of
the B.C.Z R be and is hersby DENYED: and 1t 1s further

ORDERED that the Petifion for Variance sesking relief from §B02.3.Cof the B.CZR
o allow a front vard setback of 34 feet in lieu of the required 40 feet be and is hereby DENTED.
Any petition for judicial review from this decision must be made in accordance with Rule
7.201 flwough Rule 7-210 of e Maryland fules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

7 . ,
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PETITIONGR FOR SPECIAL HRARING ON
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COWENTON AVENUE, 220° NW OF THE C/L
OF 1-95 RAW (8902 COWENTON AVENUE) * BALTIMORE COUNTY
1 1™ ELECTION DISTRICT * Case No. 05-205-5PH
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OPINION

This maltter is before the Board on an appeal by People’s Counsel for Baltiore County

| fromt a decision of the Zoming Commissioner dated Fa;bruary 13, 2005 in which the Zoning
Commissioner granted a Petition for Special Hearing to approve two (2) panbandie lots on a
porticn of the subject property zoned DR, 3.3-H. The special heaving was filed by the owner of
ithe property, Keith Randlext, through his avtorney, Howard L. Alderman, Ir., Esquire, pursuanl 1o
§ 500.7 of the Baltimore Caunty Zoning Regulations (BCZR). Petitioner reguested approval of
two panhandle lots m the D.R. Z-H /D.R. 3.5-1{ zone in licu of the allowed DR. | ocr D.R. I-H
zone.

A hearing was beld belore the Board on Angust 18, 2005, Briefs were submitied by close
ot business October 3, 2003 A public deliberation was held on Getoher 26, 2005,

The subject property is an wrregularly shaped parcel located on the southwest side of’
Cowenton Avenue, just nerth of the overpass of 1-95 in Perry Haill. The property contains a
2voss wrea of 5.73 acres, more or less, spli-zoned [LR. 2-11 (2,43 acres) and D.R. 1.5-H (3.31
acres). The property is improved wilh a single-family dwelling known as 8902 Cowenton
Avenue. The “H” overlay designation indicates that the subject property is located in the
Honeygo area of Baltimore County, and therefore development 1s subject to § 2539 of the BCZR,

25 well s other applicable provisions of the zoning regulations. Given the acreage in each zone,
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the D.R. 2-H zoned portion of the property would yield a total of four dwelling units, and the

3. 3.5-F zoned portion would yield 11 dwelling units.

Petitioner presented Charles Merritt, the engineer who prepared the plang [or the
developmeni. He stated that the Petidioner was proposing a minor subdivision of the property to
reate twa (2) residentinl lots. Proposed Lot § would consist of 1.26 acres, more ar less, and is
broposed o be developed with a single-family dwelling. The existing home will be located on
what is designated as Lot 2 and will contain 2.06 acres, mare or less. Counsel for the Pentioner
indieated that each of the two propesed lots on the subject property would be in excess of 20,000
lsq. fi. He stated that this would comply with the minimum Jot size requirerents set forth in §
1024 of the BCZR. ‘The balance of the wact will be dedicated to Baltimore County in fee simple
at no cost as parl of the County’s Gresnway Program.

At issuc in the present case is the access for the propused new lots. The subject property
thas an existing 30-foot wide sirip running in an easterly dircetion and binding directly on
Cowenton Avenue, a public roadway. This stup is improved with utilities and & driveway thal
provides access t‘0 the existing horae on the subject property, as well as the adjacent property
ke sontheast. That piece of property is owned by Christine V. Sisk and Linda T. Mabry.

In discussing the title of (he plan, Mr. Merit indicated that originally he prepared and
attempted to file a Petition for Variance, seeking approval of fwo panhandle lats (one existing
bind one proposed) in the D.R. 3.5-H zone, Baltimore County officials advised Mr. Wlerriti that,
based on current regulation and policy, the requesied reliel could only be sought and approved
by way of a Peiition [or Special Hearing,

Mr. Mesrift stated that at prescat the subject property consists of two separate parcels
onveyed by Charles Freitag, Jr., to the owner. The subject property is split-zoned D.R. 2-H and
)R 3-5-31. He stated that although the D.R. 2-H portion generated available density of 4

dwelling umits and the D.R. 3.5-1 zoned porticn gencrated available density of 11 dwelling units,
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the owner proposes only two lots, his existing home and one new home. The dwellings wiil be
served by public water and sewerage facililies, whick are already in place, including 1aps
previonsly approved by the Baltimore County Drepartment of Public Works to serve the dwetiing
intended for the propesed second lot. Mr. Merritt testifzed thal the owner’s existing home is
actually a panhandle lot and that the continued use of thal panhandle for the existing dwelting
and ihe proposed lot was necessary to scrve the subject property.

Without the requested approval for access to this imrcgularty shaped property, the County
mandated emvircnmentally sensitive areas would have to be traversed, providing that meeess w0
Cowenlon Avenue eould be obtained through the adjoining property of Mr. Davis at 8904
Cowenton Avenee. Mr, Merritt deseribed the .073 acre of forest buffer /forest consery aticn,
100-veur floodplain and drainage and ntility casement arcas that would have ro be invaded if
allerative access were 1o be requived. Mr. Merritt questioned whether Baltimore County would
permit intrusion into those environmentally sansitve areas, Mr. Maerritt opined thal the poblic
road would nol be permitied with onty 30 feel of right-of-way leading to ils infersection with
Cowenlon Avenue.

People’s Coansel presented Ms. Christine Sisk, 2 Battimore County Palice Officer, who,
together with Ms, Mabry, owned her home on the panhandie lot known as 8840 Cowenton
Avenue. Ms. Sisk was concerncd about drainage problems from the now house to be developed
m 1ot 2. In addirion she was coneerned about safety for herseif and [amily and citizens coming
off the drivewsy onto Cowenton Avenue. She was also concerned about the parking problems
with respect to people parking on the panhandle lot when visiting Mr. Randlett or the occupants
of the house on fots 1 and 2. Ms. Sisk did state that she had directed four large landscaping
projects which might help in controlling drainage onto her property but she was still concerned

with respect to the drainage problem.

(Case No, 05-265-SPH /Keith Rancilet}, - Pekitioner

Wifliam Liliercei testified on behalf of the Perry Hall Improvement Association. He

tated that his association was concerned that the Honeygo regulations specifically precluded the
type of development sought by the Petitioner iu the special hearing. Tle was also concerned with
e satety issues of people coming out of the propeity onta Cowentan Road and with the issue of
dus process.
Finally, People’s Counsel presented [Kevin Garbrill, a County planner for the Fifth
Councilmanic Distriet. He stated that he had reviewed the initial request for the subdivision and
it was the position of the Office of Planning that the Petition: for Special Hearing should be
tenied because it violated the Honeygo regulations set forth in BCZR § 259.1, pertaining to
panhandle lots.

Position of Parties
Petitioner contends that the Honeygo District regulations inchide regalations regarding
use (BC7ZR 259.9A), bulk and area standards {BCZR 259.91), and, in the present case, building
land design standards (BCZR 259.9C). It contends that if the County Council intended that
pankandle lots be viewed as uses it would have included them m BCZR 259.9A, Tt also contends
et (he building design standards for panhandle lols are no different than (he standard applicable
to garage of{sets.
In suppeut of its pesition, Petitioner subraitted the case ol a special hearing filed by
;iagen Hall, LLC, legal vwners; Brookfield Manor, LLC, eontract purchaser, Case No. 05-593-
SPH, a decision of the Zening Commissioner dated July 19, 2005 which was not appealed to the
Board, [ that case, a Peition for Speeiat Hearing for wlief from the building design standards
FRCZR 259.9C was filed with the Zoning Cormmissioner. The special bearing requested
lapproval of a home with a garage recessed 4 feel hehind the front fagade in liew of the 8 feet
required by the building and design standards of BOZR 259.9C.5(a}. The 7Zoning Commissionsr

mranted that special hearing.
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In addition, Petticner submitted a Petition for Variance filed with the Zoning
Comenissioner by Melvin Guy in Case No. 02-108-A. The Petition requosted & variance to
create three single-family dwelling lots, all of which would share a panhandle drivoway in the
Honeygo area on property zoned DVR. 3.5-8L Allowing (he variance, the Zoning Comruissionet
stated:
The requirement that the underlying zoning of the property be D.R, 1 as set out
in § 259.9C.1(a} of the BCZR is a different type restriction. In exarmining this
isste, it is clear that the relief sought s not & request for the approval of a use
that is not permitted in the D.R. 1 zone. Single-family dwellings are permitted
uses by right in the D.R. I zone and certainly allowed in the Honeygo District.
Moreover, § 25%.9C of the BCZR is labeled as a “building and site design
standard.” Based upon these factors, 1 find that the relief sougit may be
properly considered by this Zoning Commissioner,
The variance was grunted by the Zoning Conunissioner, and was not appealed by any party.
People’s Counsel contends that the proposed lots violate § 259.9C.1 of the BCZR. Since
the underlying zoeing of the property in question is not 2., |, People’s Counscl contends the
properly js subject to the prohibition of BCZR 2592.9C. 1(a} which does not allow panbandle lots
tnless the nnderlying zening is DR, 1. People’s Counsel contends that a request for special
hearing is in effect a request for declaratory judgment. A declaratory judgment evaluates,
interprets, and declares the law based on a given sel of material facts. He contends that the
special hearing process under County law is a limited function to declare the law. Tt does not
allow the administative agency to grant waivers or relaxations of the law ot to change the law.
People’s Counsel citcs BCZR 259.4, the stalement of legislative inteat, He also cites §
250.9, the development standards, which slates in pertinent part:
These standards are intended to be additions to, modifications of and exceptions
from the standards required by the underlying zoning dassification In the land in

the area. All conflicts are to be resolved in accordance with subseciion G of this
section,
kO Ak k
G, Appilcation
(1) The provision of this section shall gavern in any situation where there
is a conflick between this section and other regulations.
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People’s Counsel contends that the information given to Petitioner by the zoning office,
that reliel could only be grnied by the filing of a Petition for Special Hearing, was in envor.
People’s Counsel also coritends that the decision of Zoning Commussioner Wiseman was in emor
and pasticalarly whers it refied on the Guy case which was decided in 2001, People’s Counzcl
contends that the language set forth by the Zoning Conunissioner in the Giuy case quoted above
was in error and that it was imelevant to single-family homes penmitted in the Honeygo area.
Based on the fact that the subsection is titled “Butlding and Site Design Standard,” it dees not
mitigate the plain language that panhandle lots are permitted only in D.R. 1-H zones.
Firally, People’s Counsel contends that the Guy case and the other cazes cited by
Petitioner cannot be the basis {or allowing the special hearing in this case, [le slates that two
wrongs do not rake a right and the Court of Appeals in Easter v. Mayor & Ciry Council, 193
Md. 393, 4060 (1950), which stated:
As was said in Pofts v Board of Adjusiment, 43 A.2d 850, 854, prior exceptions
aranted by the Adjustrent Board are not in themselves controiling. Il advised
or fllegal variances do not furnish grounds for a repetition of the wrong. If that
was ot se, one variation would sustain if ¥ did not compel others, and thus the
general reguiation eventually would be nullified. The annuiment of zoning is a
legistative function which is beyond the domain of the zoning board.
The Board has carefully considered the evidence submitted and the arguments detailed by
the parties in their Bricfs to the Board.
The Baltimore County Zoning Regulations set forth specific regufations with respect to
the Honeypo arca. Section 239.4 states:
Statement of Legislative Intent for Honeygo Area and H-H1 Overlay Districts.

The Honeygo Area and the H and H-1 overlay districts are established to

implement the Honeygo Area Pian, an amendment to the Master Plan 1980-

2000. This area is created to insure the development of infrastructure will

coincide with the approval of building permits.... The H and H-1 districts are to

be read as additions ta, modifications of and exceptions from the

requirements of the underlying zoring dassification on the land.

Seotion 239.9C states:




Buitding and Design Standards.
1. Panhandle lots are not permitied uniess:

a. The underlying zoning of the land is D.R. 1;
b. No more than two lots share a driveway; and
o. Lots exceed 30,000 sq. ft. in area.

O the property in gquestion, there is already a panhandle driveway going from Cowenton
Avenue to the ot owned by Christine Sisk and Linda Mabry. The dnveway also services Lot #1
owned hy Mr., Randlett. There was no explanation as to how this drivewsy was created. It
appoars that it did oot go through the hearing procedures for a special hearing or a variance.
However, this does not require the Board to follow suit in this matter.
‘The Board s persuaded by the argument of eopis’s Counsel that the Petition for Special
Hearing does not give the Board the autharity to change the Jaw as legislated by the County
Council. In addition, the previcus decisions of the Zoning Comunissioner, which were not
appealed to this Bourd, do not require the Board to follow those precedents. As stated by
[Peopie’s Counsel in its Brief, “two wrongs don’t make a right.”” The Board is not unmindtut of
the problerns that this decision will create for the Petirioner. However, the law is clear. Section
255 90 of the BCZR states that panhandle tots are not permitted unless they meet certain
requirements as sct forth above. The first requircment is not met In thal the underlying zoning of
the lund 15 not DR, 1 but is D.R. 2 and D.R. 3.3, The second requirement is not met in that the
driveway in guestion will service more than three lots, two lots by Mr. Randlett and the third lot
owned by Ms. Sisk and Ms. Mabry. Finally, the (hird requireraent is not me( in that the jots do
mot exceed 30,000 squure foet in area, the Testimony being that they exceeded 20,000 square feet
it area.

It is not for the Board 1o determine whether or not the panhandle lots and therefore the
riveway should be allowed to protect environmentally sensitive arcas. That is for the County

Council 1o determine. Therefore, the Board will deny ihe Petition for Specin] Hearing
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ORDER

THEREYORE, [TIS THIS 772 dayof _{ Yyreomdin_ 2005 by the

County Board of Appeals of Baltimore County
ORDERED thal the Petition for Special ITearing in this matter is hereby DENIED.
Any petition for judicial review from this decision must be made in accordance with Ruic 7-

201 threagh Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY
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